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QUESTION I 

A. Two separate issues must be addressed in our argument to the court: the sovereignty 

basis of personal jurisdiction, and the notice basis of personal jurisdiction. I consider 

them separately below.  

For personal jurisdiction to exist, the sovereign state of Missouri must have a legitimate 

interest in asserting its judicial power over the defendant. Pursuant to Fed.R.Civ.P. 4(k), 

the personal jurisdiction of the United States District Court for the Eastern District of 

Missouri extends only so far as that of state courts of general jurisdiction of Missouri.  

Two things must exist for jurisdiction over Hometown Merchants to be valid: first, the 

state of Missouri must have asserted jurisdiction over defendants in circumstances like 

this; and second, this assertion must not violate the limits established by the 14th 

Amendment to the United States Constitution.  

Missouri has asserted jurisdiction under its Supreme Court Rule 54.06 over anyone who 

has transacted any business with in the state, makes any contract within the state, or 

commits tortious act within the state. That would cover Hometown Merchants if it had 

actual contact with Missouri. The problem is that it didn't. Its only contracts, tortious 

acts, and doing business was with Missouri only virtually. So we will have to succeed in 

arguing that the virtual contacts with Missouri – the pretense that it was operating 

within Missouri–brings it within this assertion of jurisdiction. That is plausible but not a 

sure thing. 

Even if we succeed on that argument to interpret the Missouri long-arm rule, we must 

sustain an argument that this assertion of jurisdiction comports with the limitations of 

the 14th amendment Due Process Clause.  

One possibility in that regard is to argue that pretending to conduct business in 

Missouri represents consent to be subject to the jurisdiction of Missouri courts, thus 
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bringing it within one of the prongs of Pennoyer v. Neff. That's not an entirely fanciful 

argument, but it is speculative at best.  

Alternatively, our constitutional argument may be that Hometown Merchants has 

satisfied the minimum contacts and fair-play-and-substantial-justice (“FPSJ”) tests of 

International Shoe. The problem is not going to beFPSJ. It's not all that inconvenient for 

Hometown Merchants to appear in the federal court in Missouri; it is easy for it to hire a 

Missouri lawyer to represent it. The state courts of Missouri surely have an interest in 

the dispute, because it involves a merchant who fraudulently represented that it was 

doing business in Missouri. The third FPSJ prong strongly favors the exercise 

jurisdiction because a Missouri judgment easily can be enforced anywhere in the United 

States, while the judgment obtained anywhere else, say, China, would be quite difficult 

to enforce.  

Under the fourth prong, the evidence is located in Illinois and China, but it is entirely in 

the form of electronic data, which is as accessible in Missouri as it would be anywhere 

else. Finally, this is one of the unusual cases where the fifth factor favors jurisdiction, 

because the law applicable to the breach of contract and negligent infliction of 

emotional distress claims are straightforward in Missouri and Illinois, and quite 

uncertain in China.  

The big problem is in establishing minimum contacts. There are no actual contacts 

between the defendant and Missouri; any actual contacts are with Illinois, not Missouri. 

So the question is whether targeting Missouri, which obviously occurred, is 

constitutionally sufficient without actual physical contact of any form. We would argue 

that it should be, because the ultimate question is whether defendant had sufficient 

relationship with the forum state to give the forum state a legitimate interest in 

exercising its judicial power.  

But there's not much precedent, if any. All of the decided cases I’m aware of involve 

some kind of actual contact, not merely virtual contact—intent without physical 

manifestation of that intact. I would do research to try to find something supporting the 

legal significance of something like virtual contacts, or intended contact not followed by 

actual contact. 
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I think we have plausible argument on the sovereignty basis of personal jurisdiction, 

but we're going to have to persuade the court to extend precedent to cover 

circumstances likely to become prevalent as e-commerce expands.  

As to the notice basis of jurisdiction, we must establish compliance with the specific 

procedures asserted under Fed.R.Civ.P. 4 itself or under Missouri law, pursuant to Rule 

4(e)(1).  

The Missouri statutes and rules establish various procedures other than physical 

delivery of process, such as publication and mailing, but they do not explicitly 

authorize electronic means of original service of process, and I don't see anything that 

authorizes a court to authorize other alternatives. But that may not matter because 

we’re not dealing with service on an individual 

Federal Rule 4(h)(2), incorporating Rule (f)(3) by reference, directly authorizes 

alternative means over corporate defendants located in foreign countries, by any any 

means that does not violate domestic or international law. That gives us an affirmative 

basis for what we've asked the court for.  

Then the question whether serving process via the contact-us link on the defendant’s 

website comports with due process. It surely does. The constitutional standard comes 

from Mullane v. Central Hanover Trust: " reasonably calculated under all the 

circumstances to result in actual notice."  

That test is satisfied here. The defendant has set up this particular means of 

communication for the very purpose of communicating commercially important 

matters to it. It is better in that regard then email or Facebook notice, which has been 

authorized for service against foreign defendants in some cases.  

Joe Hand Promotions should not be a barrier. Indeed, it is helpful, because it recognizes 

that electronic means of service may be permissible and constitutional against foreign 

defendants. Its negative outcome can be distinguished because the defendant in Joe 

Hand Productions was domestic, and more traditional means of service could not be 

ruled out. Here, the defendant is in a foreign country, and no conceivable traditional 

means are likely to be effective. I think we have a strong position on the notice basis of 

personal jurisdiction.  
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B. Illinois execution of the default judgment from the Missouri federal court should be 

straightforward. Fed.R.Civ.P. 69(a)(1) authorizes judgment execution according to the 

state laws of the form state. The forum where the assets are found is Illinois, and the 

Illinois Uniform Enforcement of Foreign Judgments Act establishes the procedure: we 

file the Missouri default judgment with the clerk of the state court – or, by analogy, with 

the clerk of the federal court. The clerk is then authorized to issue a writ of execution, 

here in the form of a writ of garnishment against the bank.  

Because it is a default judgment we’re executing, Hometown Merchants is entitled to 

litigate the question of personal jurisdiction, because it has not already litigated it in the 

Missouri proceeding. So we have to be prepared for the Chinese defendant to appear in 

the execution proceeding and to challenge personal jurisdiction. If that happens, we will 

make the same arguments that are outlined in the answer to Part (A) of this question.  

Fuentes and the other prejudgment attachment cases are irrelevant, because the 

defendant—now judgment debtor—had notice and an opportunity to be heard in the 

original Missouri case.  

The Illinois statute also would permit us to file an entirely new lawsuit, but there's no 

reason for us to do that, because it would be much more burdensome and speculative to 

establish liability in a new lawsuit, when we already have established it legally in the 

Missouri proceeding.  

QUESTION II 

A. The procedure for removing the case is straightforward. I would file a notice of 

removal with United States District Court for the Northern District of Alabama, and 

send copies to the clerk of the Circuit Court of Jefferson County and the other parties. 

Once the clerk of the state court receives a copy of the notice of removal, the state court 

may proceed no further with the case, and the federal court has power over it. For the 

notice of removal to be effective, Beebe and Skyvu6 must join in, under the “Rule of 

Unanimity.” 

I would expect a motion to remand from Rhubarb arguing that the case is not 

removable because it's not with within the original jurisdiction of the federal court. The 

federal court will grant her motion to remand because the case is not within the original 

jurisdiction of the federal court. Diversity jurisdiction does not exist for two reasons. 
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First, complete diversity just not exist. The plaintiff Rhubarb and two of the defendants, 

Palmer Beebe, and Skyvu6 you are all citizens of the same state – Alabama. (The 

question does not say explicitly that they are citizens of Alabama, but Beebe “resides 

there,” and it is pretty clear that Skyvu6 has its principal place of business there.) The 

second reason the case is not removable is that the jurisdictional amount is not satisfied. 

The plaintiff has sought only $30,000, while the jurisdictional amount is $75,000. It’s a 

legal certainty that the plaintiff may not recover more than she seeks. 

Federal question jurisdiction does not exist either because the only federal question 

relates to the preemption defense. This is almost exactly like Louisville and Nashville 

Railroad v. Motley, in which the Supreme Court held that a federal defense does not 

make a case removable. It doesn't make any difference that the federal issue has to be 

decided to resolve the claim, leading on to suppose that Grable might support federal-

question jurisdiction; the outcome-determinative point is that the federal issue arises, 

not as part of a well-pleaded complaint, but as part of a defense, triggering the holding 

of Louisville and Nashville railroad. There is a possibility that the state claim may be 

completely preempted, in which case the preemption defense would present a federal 

question, but I would have to do further research on that. 

B. If Skyvu6 were not already a party, I would implead aerial view under Fed.R.Civ.P. 

14, which is intended explicitly to cover indemnification claims. But Skyuvu6 is already 

a party; it was named as a co-defendant in the complaint. Accordingly, we don't need 

Rule 14; we can and will file a cross claim under Rule 13(g).  

C. We must disclose Beebe, whose testimony is necessary to establish the preemption 

defense and the mini-SD card for the same reason. Both Beebe and the recorded data 

will establish that we were flying within the terms of the section 333 exemption. We will 

not disclose the roommate, because her testimony would not help us; it would help 

Rhubarb establish defiant trespass. 

D. I must respond to the interrogatory or risk sanctions Rule 37, including an adverse 

inference supplying an answer to the interrogatory that would be unfavorable to us, or, 

potentially a default judgment against us. Because we do not want to respond 

substantively, I would object to the interrogatory on the grounds that the information 

requested this outside the scope of discovery under Rule 26(b)(1), because the 



6 
 

information requested is irrelevant to the claim. I would also object on the grounds that 

the information requested constitutes a trade secret.  

I would back up my objection to the interrogatory and negate my obligation to respond 

to the request for production by filing a Rule 26(c) motion for protective order, asserting 

the same grounds. Rule 26(c)(1)(G) expressly provides for protective orders limiting 

discovery of trade secrets. 

If I do not file a motion for a protective order, and simply do not respond to the request 

for production, I risk the possibility of sanctions under Rule 37 for failure to respond to 

a request for production. In filing the motion for protective order or anticipating a rule 

37 motion from the other side, I would comply with my duty under rule 26(c) and Rule 

37 to try to work things out with the other side before the motions are filed.  

E. Rhubarb is obligated to supplement her Rule 26(a)(1) disclosures. If she intends to 

call the roommate is a witness, her supplemental disclosure is proper, and we have no 

basis to object to it.  

The amendment to her complaint to add a new claim, however, requires either our 

consent or court approval because it is filed after we answered the complaint; we 

couldn't be in the discovery process and only one week away from the deadline for 

completion of discovery unless the complaint had been answered and the issues joined. 

Amendments to complaints must be freely allowed by the court unless injustice will 

result from the amendment. The standard is prejudice to opposing parties. We would 

argue that this late addition of an additional claim does prejudice us, because all of our 

preparation has focused on defense to a simple trespass-to-land claim and not defiant 

trespass, as to which the warning by the roommate would be a crucial piece of 

evidence. There is no reason that Rhubarb could not have known about the roommate’s 

conduct from the outset of the case—she is the plaintiff’s roommate, after all—and 

therefore there are no exceptional circumstances that would justify this late 

amendment.  

Either the amendment should be rejected or the time for discovery should be extended 

to allow us to prepare a defense to the defiant trespass claim and to depose the 

roommate.  
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F. The instruction to Beebe to fly the drone in the deposition room is improper for at 

least three reasons. First, the intended means for making a transcript of the deposition 

must be disclosed as a part of the original notice of deposition; it cannot come up 

whimsically during the deposition. See Fed.R.Civ.P. 30(b)(3)(A), Second, demonstrating 

the operation of machinery is not appropriate deposition subject matter, just as 

requiring Christiansen to ride a bicycle as a part of his deposition was not appropriate. 

Finally, having a drone flying around the deposition room would be annoying, 

distracting, and hazardous to all participants, thus implicating the authority to adjourn 

the deposition because the drone flying “unreasonably annoys, embarrasses, or 

oppresses the deponent or party,” under Rule 30(d)(3)(A). 

My options for preventing this are (1) to adjourn the deposition and seek a protective 

order under the authority of Rule 30(d)(3)(A) and 26(c); or (2) to adjourn the deposition 

and wait for the other side to file a motion to compel under Rule 37. 

Since Beebe’s lawyer seems not to care, I don't think I have the authority to instruct 

Beebe not to answer, nor would he have any obligation to follow my instruction. But 

my clients are parties to the case, and Rule 30 and Rule 26(c) allow any “party" to 

request a protective order and to adjourn a deposition for the purpose of seeking one. 


